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Correspondence between the Governments of Great Britain and 


the United States with respect to Proposals for Arbitration. 





No. 1. 
Mr. Bayard to the Marquess of Salisbury.—(Received February 217.) 


Embassy of the United States, London, 
My Lord, February 27, 1896. 

IN order to reach a well-defined agreement for a basis of negotiation to constitute 
a Tribunal for the arbitration of the boundary between British Guiana and Venezuela— 
which seems to be almost unanimously desired in both the United States and Great 
Britain—I have the honour to acquaint your Lordship that my instructions continue 
to indicate an urgent desire to have the question removed, as soon as practicable, from 
the atmosphere of possible controversy, and to that end I have sought an interview 
' with your Lordship in order to propose, on behalf of my Government, an entrance 
forthwith upon negotiations at Washington to effect this purpose, and that Her 
Majesty’s Ambassador at Washington should be empowered to discuss the question at 
that capital with the Secretary of State. 

It has been greatly desired by the Secretary of State of the United States, that a 
clear definition of the “settlements ” by individuals in the territory in dispute, which 
it is understood Her Majesty’s Government desire should be excluded from the pro- 
posed submission to arbitration, should be propounded, accompanied by such 
explanatory reasons as may assist 2 comprehension of the intent and purpose of such 
exclusion, | 

It is the desire of my Government to assist in a basis of settlement which shall 
recommend itself to the sense of justice of both countries, and to invest the proposed 
Tribunal of Arbitration with high and liberal powers, to secure justice and equity in 
their award. 

I have, &c. 
(Signed) T. EF. BAYARD. 


No. 2. 
The Marquess of Saltsbury to Sir J. Pauncefote. 


(Telegraphice.} Foreign Office, February 27, 1896, 7 P.M. 
VENEZUELAN Boundary question. 
J have agreed with the United States’ Ambassador that, in principle, the matter 
may be discussed between the United States’ Government (acting as the friend of | 
Venezuela) and your Excellency. 





No. 3. 
The Marquess of Salisbury to Sir J. Pauncefote. 


(Telegraphic.) Foreign Office, February 27, 18%, 7 P.M. 
THE American Ambassador has proposed to me that he should be furnished with 
a definition of the words “settled districts,” as used by us in connection with the 
Venezuelan Boundary question. I have promised to consult the Colonial Office, and 
*o endeavour to comply with the request. 
He was, he intimated, about to propose that negotiations should te commenced 
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between the two Governments with a view to agreeing upon a Tribunal of Arbitration 
by which the controversy should be settled. 

My reply was that the proposal went too far, and that I was not prepared in 
matters of high political import to admit unrestricted arbitration. I doubted whether — 
it was possible to obtain an impartial Arbiter, nor did I see my way to laying down 
the law which should govern the decision on many of the points on which an Arbiter 
would necessarily be invited to pronounce. 

But I proposed to him that we should obtain an authoritative statement of the 
facts either by two Commissions or by a Joint Commission, leaving to subsequent 
discussion the ‘question of building a decision on those facts. 

This proposal he promised to refer to his Government for consideration. 





No. 4. 
Sir J. Pauncefote to the Marquess of Salisbury.—--(Received March 2.) 


(Telegraphic. ) Washington, March 1, 1896. 

VENEZUELA. At an interview which I have had with the Secretary of State, 
he informed me that the proposal made by your Lordship to Mr. Bayard, and commu- 
nicated to me in your Lordship’s telegram of the 27th ultimo, is unacceptable to the 
Government of the United States, because no final settlement is provided by it. He 
requested that I should submit to your Lordship the following counter-proposal :— 

A. new Commission to be appointed, to consist of two members nominated by 
the United States (probably from the American Commission) and two by Great 
Britain, who shall report the facts to the two Governments. If they divide equally, a 
fifth member to be appointed by agreement or nominated by a third party. 

The two Governments shall, on receipt of the final Report, endeavour to fix a line 
satisfactory to all parties, including Venezuela, failing which the facts reported shall 
be submitted to an Arbitral Tribunal, consisting of the Chief Justices of England and 
of the United States, and of a third Arbitrator to be mutually agreed upon or 
nominated by a third party. A divisional line, such as is warranted by the facts 
submitted, shall be ascertained and declared by this Tribunal, and all parties in 
interest, including Venezuela, shall accept the lme so ascertained and declared, and it 
Shall be binding upon them. 





No. 5. 


Sir J. Pauncefote to the Marquess of Salisbury.—(Received March 2.) 


(Telegraphic.) Washington, March 1, 1896. 

VENEZUELA. Mr. Olney’s counter-proposal, which I had the honour to 
telegraph to your Lordship in telegram of to-day’s date, involves arbitration without 
restriction. 

The Secretary of State begged me to submit his proposal to your Lordship, 
although I expressed my opinion that it would not be accepted. 

Mr. Olney said that, as he did not know what restrictions your Lordship wished 
for, he could not make any other proposal, but that, if any were put forward by your 
Lordship, they would be considered with care, and, in all probability, if the restrictions 

hould be reasonable, no objection would be entertained to them. 4 

The Secretary of State added that it was not possible for Venezuela to abandon 
h& claims to the settled districts unless a Tribunal of Arbitration decided against her, 
as Ske was expressly precluded from so doing by the terms of her Constitution. 

athered from my conversation with Mr. Oluey that he will strive to induce 
Venezu&a to accept regulations for the guidance of the Arbitrators such as would 


diminish We danger of any injustice or hardship being inflicted by the decision of the 
Tribunal. 





No. 6. 
The Marquess of Salisbury to Mr. Bayard. 


Your Excellency, Foreign Office, March 8, 1896. — 

THE note which you handed to me at our interview on the 27th ultimo has received 
the careful consideration of Her Majesty’s Government. — 

The communications which have already passed between Her Majesty’s Government 
and that of the United States have made you acquainted with the desire of Her Majesty’s 
Government to bring the difference between themselves and the Republic of Venezuela 
to an equitable settlement. They therefore readily concur in the suggestion that nego- 
tiations for this purpose should be opened at Washington without unnecessary delay. 
I have accordingly empowered Sir J. Pauncefote to discuss the question either with the 
Representative of Venezuela or with the Government of the United States, acting as the 
friend of Venezuela. | 

I will communicate to the Secretary of State for the Colonies Mr. Olney’s desire to 
be informed of the precise meaning attached by Her Majesty’s Government to the word 
“Settlements ”’ in the territory in dispute. 

The limitations or conditions to be applied to the arbitral jurisdiction of any 
Tribunal that may be created for the purpose of deciding questions in dispute will be a 
proper subject for the negotiations to which the United States’ Government have invited 
us. I ventured, however, at our interview already mentioned, to suggest a course of 
proceeding which would not only have the effect of saving time—which [ agree with you 
in thinking to be an object of importance—but would go far to abridge the difficulties of 
the question, and even to remove them altogether. The two Governments are, I believe, 
quite agreed that the determination of facts is a suitable matter to be considered and 
finally decided by a properly constituted Tribunal. It may be more difficult to arrive at 
a further agreement as to the law which should in all cases govern the decision to be 
founded on those facts, or the method of determining that law. But the possibility of 
our being compelled to argue this question at a later stage, should not prevent us from 
setting in motion that portion of the procedure on which we are agreed. It will at all 
events save time to enter upon it at once, and it may well be that when we have the 
facts before us, duly and finally ascertained, we shall see that in many respects they 
exclude the possibility of disagreement upon the main question at issue. 

I have, &c. 


(Signed) SALISBURY. 





No. 7. 


The Marquess of Salisbury io Sir J. Pauncefote. 


(Telegraphic.) Foreign Office, March 3, 1896, 9 P.M. 

YOUR Excellency’s telegram of the Ist instant contains a proposal from the 
Secretary of State which amounts merely to unrestricted arbitration with certai 
preliminaries. The proposal would not be acceptable in that form, To deal with the 
difficulty I am sending papers by next mail with certain suggestions. The papers 
sent by Friday’s mail, and about to be laid before Parliament, will show the Colony’s 
strong claim. 


EE 
No. 8. 


The Marquess of Salisbury to Sir J. Pauncefote. 


Sir, Foreign Office, March 5, 1896, 

| IN the spring of last year communications were exchanged between your 

_ Excellency and the late Mr. Gresham upon the establishment of a system of inter- 
national arbitration for the adjustment of disputes between the two Governments. 
Circumstances, to which it is unnecessarv to refer, prevented the further consideration 
of the question at that time. | 
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But it has again been brought into prominence by the controversy which has 
arisen upon the Venezuelan boundary. Without touching upon the matters raised by 
that dispute, it appears to me that the occasion is favourable for renewing the general 
discussion upon a subject in which both nations feel a strong interest, without having 
been able up to this time to arrive at a common ground of agreement. The obstacle 
which has separated them has been the difficulty of deciding how far the undertaking 
to refer all matters in dispute is to be carried. On both sides it is admitted that 
‘some exceptions must be made. Neither Government is willing to accept arbitration 
upon issues in which the national honour or integrity is involved. But in the wide 
region that lies within this boundary the United States desire to go further than 
Great Britain. 

For the view entertained by Her Majesty’s s Government there is this consideration 
to be pleaded, that a system of arbitration is an entirely novel arrangement, and, 
therefore, the conditions under which it should be adopted are not likely to be 
ascertained antecedently. The limits ultimately adopted must be determined by 
experiment. In the interests of the idea, and of the pacific results which are expected 
from it, it would be wise to commence with a modest beginning, and not to hazard 
the success of the principle by adventuring it upon doubtful ground. The suggestion 
in the heads of Treaty which J have inclosed to your Excellency will give an 
opportunity for observing more closely the working of the machinery, leaving it 
entirely open to the Contracting Parties, upon favourable experience, to extend its 
application further, and to bring under its action controversies to which for the present 
it can only be applied in a tentative manner, and to a limited extent. 

Cases that arise between States belong to one of two classes. They may be 
private disputes in respect to which the State is representing its own subjects as 
individuals; or they may be issues which concern the State itself considered as a 
whole. <A claim for an indemnity or for damages belongs generally to the first class ; 
a claim to territory or sovereign rights belongs to the second. For the first class of 
differences the suitability of international arbitration may be admitted without reserve. 
it is exactly analogous to private arbitration; and there is no objection to the one 
that would not apply equally to the other. There is nothing in cases of this class 
which should make it difficult to find capable and impartial Arbitrators. But the 
other class of disputes stands on a different footing. 'I'hey concern the State in its 
collective capacity ; and all the members of each State, and all other States who wish 
it well, are interested in the issue of the litigation. If the matter in controversy is 
important, so tHat defeat is a serious blow to the credit or the power of the litigant 
who is worsted, that interest becomes a more or less keen partizanship. According to 
their sympathies, men wish for the victory of one side or another. 

Such conflicting sympathies interfere most formidably with the choice of an 
impartial Arbitrator. It would be too invidious to specify the various forms of bias 
by which, in any important controversy between two great Powers, the other members 
of the commonwealth of nations are visibly affected. In the existing condition of 
international sentiment, each great Power could point to nations whose admission to 
any jury by whom its interests were to be tried it would be bound to challenge; and 
in a litigation between two great Powers the rival challenges would pretty well exhaust 
the catalogue of the nations from whom competent and suitable Arbiters could be 
drawn. It would be easy, but scarcely decorous, to illustrate this statement by 
examples. ‘l’hey will occur to any one’s mind who attempts to construct a panel of 
nations, capable of providing competent Arbitrators, and will consider how many of 
them would command equal confidence from any two litigating Powers. 

This is the difficulty which stands in the way of unrestricted arbitration. By 
whatever plan the Tribunal is selected, the end of it must be that issues in which the 


litigant States are most deeply interested will be decided by the vote of one man, and — 


that man a foreigner. He has no jury to find his facts; he has no Court of Appeal to 
correct his law; and he is sure to be credited, justly or not, with a leaning to one 
litigant or the other. Nations cannot afford to run such a risk in deciding 
controversies by which their national position may be affected, or a number of their 
fellow-subjects transferred to a foreign rule. 

The plan which is suggested in the appended draft Treaty would give a Court of 
Appeal from the single voice of the foreign judge. It would not be competent for 
it to alter or reverse the Umpire’s decision, ‘but if his judgment were not confirmed by 
the stipulated majority it would not stand. The Court would possess the highest 
guarantee for impartiality which a Court belonging to the two litigating nations 
could possess. Its operation in arresting a faulty or doubtful judgment would make 
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it possible to refer great issues to arbitration without the risk of a disastrous mis- 
carriage of justice. 

I am aware that to the warmer advocates of arbitration this plan will seem 
unsatisfying and imperfect. But I believe that it offers an opportunity of making a 
substantial advance, which a more ambitious arrangement would be unable to secure; 
and if, under its operation, experience should teach us that our apprehensions as to the 
danger of reposing an unlimited confidence in this kind of Tribunal are unfounded, it 
will be easy by dropping precautions that will have become unnecessary, to accept and 
establish the idea of arbitration in its most developed form. 

I beg that you will read this despatch and the appended draft Treaty to the 
Secretary of State, and leave him a copy if he desires it. 

I am, &c. 
(Signed) SALISBURY. 


Inclosure in No. 8. 
Heads of a Treaty for Arbitration in certain Cases. 


1. HER Britannic Majesty and the President of the United States shall each 
appoint two or more permanent judicial officers for the purposes of this Treaty; and on 
the appearance of any difference between the two Powers, which, in the judgment of either 
of them, cannot be settled by negotiation, each of them shall designate one of the said 
officers as Arbitrator; and the two Arbitrators shall hear and determine any matter 
referred to them in accordance with this Treaty. 

2. Before entering on such arbitration, the Arbitrators shall select an Umpire, 
by whom any question upon which they disagree, whether interlocutory or final, shall be 
decided. The decision of such Umpire upon any interlocutory question shall be binding 
upon the Arbitrators. The determination of the Arbitrators, or, if they disagree, the 
decision of the Umpire shall be the Award upon the matters referred. 

3. Complaints made by the nationals of one Power against the officers of the other; 
all pecuniary claims or groups of claims, amounting to not more than 100,000/. made on 
either Power by the nationals of the other, whether based on an alleged right by Treaty, 
or Agreement, or otherwise ; all claims for damages or indemnity under the said amount ; 
all questions affecting diplomatic or Consular privileges; all alleged rights of fishery, 
access, navigation, or commercial privilege, and all questions referred by special agreement 
between the two parties, shall be referred to arbitration in accordance with this Treaty ; 
and the Award thereon shall be final. 

4, Any difference in respect to a question of fact, or of international law, involving 
the territory, territorial rights, sovereignty, or jurisdiction of either Power, or any pecuniary 
claim or group of claims of any kind, involving a sum larger than 100,000I., shall be 
referred to arbitration under this Treaty. But if in any such case, within three months 
after the Award has been reported, either Power protests that such Award is errorteous in 
respect to some issue of fact, or some issue of international law, the Award shall be 
reviewed by a Court composed of three of the Judges of the Supreme Court of Great 
Britain and three of the Judges of the Supreme Court of the United States; and if the 
said Court shall determine, after hearing the case, by a majority of not less than five to 
one, that the said issue has been rightly determined, the Award shall stand and be final; 
but in default of such determination it shall not be valid. If no protest is entered by 
either Power against the Award within the time limited it shall be final. , 

5. Any difference, which in the judgment of either Power materially affects its 
honour or the integrity of its territory, shall not be referred to arbitration under this 
Treaty except by special agreement. _ 

6. Any difference whatever, by agreement between the two Powers, may be referred 
tor decision by arbitration, as herein provided, with the stipulation that, unless accepted by 
both Powers, the decision shall not be valid. 

The time and place of their meeting, and all arrangements for the hearing, and all 
questions of procedure shall be decided by the Arbitrators or by the Umpire, if 
need be. 
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No. 9. 
Sir J. Pauncefote to the Marquess of Salisbury.— (Received March 16.) 


My Lord, Washington, February 28, 1896. 

I HAVE the honour to report that the Secretary of State has received, through 
the United States’ Ambassador in London, the proposal in relation to the Venezuelan 
Boundary question referred to in your Lordship’s telegram of yesterday as having 
been made by you to Mr. Bayard. 

Mr, Olney has privately informed me that, in his opinion, negotiations on that 
basis could lead to no result. The proposal was unacceptable to his Government, as I 
understood, on the ground of its want of finality, but he intimated that he would 
submit a counter-proposal. 

I haye this day telegraphed the substance of the above to your Lordship. 

I have, &e. 
(Signed) JULIAN PAUNCEFOTE. 





No. 10. 
Sir J. Pauncefote to the Marquess of Salisbury.—(Received March 21.) 


(Telegraphic.) Washington, March 21, 1896, 
THE Secretary of State has given his careful consideration to your Lordship’s 
despatch of the 5th instant, and to the proposed heads of an Arbitration Treaty 
therein contained, which I have communicated to him. 
Article IV of the heads is not acceptable to him, since no final and certain settle- 
ment is provided by it for the class of cases therein referred to. 


, aes mest! ery: 


No. 11. 


Sir J. Pauncefote to the Marquess of Salisbury.—( Received April 2.) 


(Extract.) Washington, March 22, 1896. 

I HAD the honour to receive on the 17th instant your Lordship’s despatch 
of the 5th, containing an exposition of the views of Her Majesty’s Government 
on the subject of International Arbitration, and inclosing the heads of a Treaty based 
thereon. JI called on the following day by appointment on the Secretary of State, and 
read the despatch to him, and, at his request, I left a copy of it in his hands. 

I had previously informed him that his proposal for the settlement of the 
Venezuelan question, which I had the honour to transmit to your Lordship in my 
telegram of the Ist instant, was not acceptable to Her Mayjesty’s Government, 
as it amounted to unrestricted Arbitration, which, in their view, could not properly be 
resorted to in cases involving such large public interests and the territorial integrity of 
the nation. 

I observed, in handing to him a copy of your Lordship’s despatch, that he might 
possibly find in its suggestions a solution of the difficulty, and he promised to consider 
it with that view, as well as on general grounds. 

I called upon him again at his request on the 20th instant to resume the subject, 
and he then stated that while appreciating the great force of the despatch, your Lord- 
ship’s proposals did not provide for the final settlement of the more important class of 
cases therein referred to, and which are the most menacing to the peace of nations. 

Under the IVth Article of the proposed heads of a Treaty, all the cost and labour 
of an Arbitration might be lost by the refusal of one of the parties to accept the 
Award, and the difference would become more embittered than ever. 

He was of opinion that it is indispensable that finality should be secured in any 
schemé of International Arbitration, but he was quite ready to concede every. 
reasonable guarantee, in the constitution of the original Arbitral Tribunal and the 
Court of Review, against the risk of a failure of justice. 
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No. 12. 
Sir J. Pauncefote to the Marquess of Salisbury.—( Received April 24.) 


My Lord, Washington, April 13, 1896. 

I HAVE the honour to transmit herewith copy of a note from the United States’ 
Government in reply to the proposals for a general Treaty of Arbitration between 
Great Britain and the United States, contained in your Lordship’s despatch of 
the 5th ultimo, of which I left a copy in the hands of the Secretary of State on the 
18th ultimo. 

The note contains a full exposition by Mr. Olney of the views of his Government 
on the subject of Arbitration between the two countries, and suggests certain important 
changes in the ‘“ Heads of a Treaty for Arbitration in certain cases,’ which formed the 
inclosure in your Lordship’s despatch. 

I have, &e. 
(Signed) JULIAN PAUNCEFOTE. 





Inclosure in No. 12. 


Mr. Olney to Sur J. Pauncefote. 


Excellency, April 11, 1896. 

{ HAVE the honour to acknowledge the receipt, at your hands, of the 
copy of Lord Salisbury’s despatch of the 5th March, 1896. His Lordship, after 
recurring to the negotiations of last year between himself and the late Secretary 
Gresham for the establishment of a general system of Arbitration of disputes between 
the two Governments, and after, in terms excluding from consideration the Venezuelan 
boundary dispute, expresses the opinion that the time is favourable for renewing dis- 
eussion upon the subject. He thereupon proceeds to make a most interesting 
contribution to such discussion, which he concludes by submitting the draft of a 
proposed Treaty, a copy of which, for convenience of reference, is annexed to this 
communication. 

It is proper to state at the outset that these proposals of Her Majesty’s Prime 
Minister are welcomed by the President with the keenest appreciation of their value, 
and of the enlightened and progressive spirit which animates them. So far as they 
manifest a desire that the two great English speaking peoples of the world shall 
remain in perpetual peace, he fully reciprocates that desire on behalf of the Govern- 
ment and people of the United States. To himself personally nothing could bring 
greater satisfaction than to be instrumental in the accomplishment of an end so 
beneficent. 

If Lord Salisbury’s draft had stopped with Article 3, no criticism could have been 
made either of the arbitral machinery provided, or of the arbitral subjects enumerated, 
except that the latter seem to be so cautiously restricted as hardly to cover other than 
controversies, which, as between civilized States, could almost never endanger their 
peaceful relations. But Article 3, as well as Article 4, is apparently qualified by the 
provisions of Article 5, since the national honour may sometimes be involved even in a 
claim for indemnity to an individual. Further, the arbitral machinery provided by 
Article 4 is open to serious objection as not securing an end of the controversy unless 
an Award is concurred in by at least five out of the six Appellate Arbiters. In calling 
attention to these features of the scheme as largely restricting its value, I am directed 
by the President to propose, as a substitute for Articles 4 and 5, the following :-— 

Article 4. “ Arbitration under this Treaty shall also be obligatory in respect of. all 
questions now pending, or hereafter arising, involving territorial rights, boundaries, 
sovereignty or jurisdiction, or any pecuniary claim or group of claims aggregating a 
sum larger than 100,000/., and in respect of all controversies not in this Treaty 
specifically described: Provided, however, that either the Congress of the United 
States on the one hand, or the Parliament of Great Britain on the other, at any time 
before the Arbitral Tribunal shall have convened for the consideration of any particular 
subject-matter, may by Act or Resolution declaring such particular subject-matter to 
involve the national honour or integrity, withdraw the same from the operation of this: 
Treaty; and provided, further, that if a controversy shall arise when either the 
Oa te 4] the United States or the Parliament. of Great Britain shall not be in 
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session, and such controversy shall be deemed by Her Britannic Majesty’s Government, 
or by that of the United States, acting through the President, to be of such nature 
that the international honour or integrity may be involved, such difference or con- 
troversy shall not be submitted to Arbitration under this Treaty until the Congress and 
the Parliament shall have had the opportunity to take action thereon. 

‘In the case of controversies provided for by this Article, the Award shall be final 
if concurred in by all the Arbitrators. If assented to by a majority only the Award 
shall be final unless one of the Parties, within three months from its promulgation, 
shall protest in writing to the other that the Award is erroneous in respect of some 
issue of fact or of law. In every such case the Award shall be reviewed by a Court 
composed of three of the Judges of the Supreme Court of Great Britain, and three of 
the Judges of the Supreme Court of the United States, who before entering upon 
their duties shall agree upon three learned and impartial Jurists to be added to said 
Court in case they shall be equally divided upon the Award to be made. To said 
Court there shall be submitted a record in full of all the proceedings of the original 
Arbitral Tribunal, which record, as part thereof, shall include the evidence adduced 
to such Tribunal. Thereupon the said Court shall proceed to consider said Award 
upon said record, and may either affirm the same or make such other Award as the 
principles of law applicable to the facts appearing by said record shall warrant and 
require, and the Award so affirmed or so rendered by said Court, whether unanimously 
or by a majority vote, shall be final. If, however, the Court shall be equally divided 
upon the subject of the Award to be made, the three Jurists agreed upon as herein- 
before provided shall be added to the said Court, and the Award of the Court so 
constituted, whether rendered unanimously, or by a majority vote, shall be final.” 

The considerations, which, in the opinion of the President, render the foregoing 
amendments of Lord Salisbury’s scheme most desirable, and perhaps indispensable, 
may be briefly stated :-— 

1. The scheme, as thus amended, makes all disputes pramé facie arbitrable. 

Kach, as it may arise, will go before the Arbitral Tribunal, unless affirmative 
action by the Congress or by the Parliament displaces the jurisdiction. 

2. The scheme, as amended, puts where they belong the right and power to decide 
whether an international claim is of such nature and importance as not to be arbitrable 
and as to demand assertion, if need be, by force of arms, 

The Administration in authority, when a serious international controversy arises, 
must, in the nature of things, be often exposed to influences not wholly favourable to 
an impartial consideration of the nature of that controversy. : 

It may always be more or less controlled by personal predilections and prejudices 
inherent in the controversy or arising in its progress, while considerations connected 
with party success or failure, are factors not likely to be wholly eliminated in 
determining upon a particular course of action. 

It is liable to decide in haste—to view the honour of the country as not dis- 
tinguishable from the good of its party—and to act without the advantage of a full 
ceeegen of the subject in all its aspects by party opponents, as well as by party 

riends. 

On the other hand, if the issue between war and Arbitration be left to the 
Supreme Legislative Tribunal of the country, to Congress on the one hand, or Parliament 
no the other, there will be ample time for deliberation and for full investigation and 
debate of the subject in all its bearings, while it isin the face of such an issue and of 
all its responsibilities that mere party interests are most likely to be subordinated to 
those of the country at large. 

A more conclusive consideration in this connection, however, remains to he stated. 
It is that, if war and not Arbitration is to be evoked in settlement of an international 
controversy, the direct Representatives of the people, at whose cost and suffering the 
war must be carried on, should properly be charged with the responsibility of 
making it. 

3. The scheme, as amended, changes the Arbitration machinery provided by 
Article 4 of Lord Salisbury’s draft in important particulars. | 

In the first place, the Award of the original Tribunal of Arbitration, if the 
Arbiters are unanimous, is to be final, and the Appellate Tribunal is to give its decision 
in view of the record and proceedings (including any evidence adduced) of such 
original Tribunal. It is hardly consistent with any reasonable theory of Arbitration 
that an Award concurred in by the Arbiter of the defeated country should be appealable 
by that country. It is obvious, too, that the parties may properly be required to 
present all their facts and evidence to the original Tribunal. Otherwise, and if the 
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Award is appealable in any event, the original Tribunal might as well be dispense 
ak since each party will be sure to make its real contest before the Appellate Tribunal 
alone. 

In the second place, by the scheme, as amended, an Award is the result of each 
Arbitration so that the controversy is finally ended. Under the draft as proposed, on 
the other hand, there will be an Award only in the rare cases in which the six Appellate 
Arbiters favour it either unanimously or by a majority of five to one. Such an 
arrangement, it is believed, would be dangerous and rather mischievous than salutary 
in its operation. In all the cases in which the Arbitrators were equally divided, or 
stood four to two, public feeling in each country wouJd have been aroused by the 
protracted discussions and proceedings, and the chances of a peaceful outcome would 
be rather prejudiced than promoted. That would be the almost certain result in cases 
in which the Arbiters stood four to two, and in which one Judge of the highest Court 
of his country had found himself compelled to give his vote in favour of the other 
country. 

It is a possibility to be noted that the party defeated and disappointed by the 
Award of the original Tribunal, in a case where the stake is large and the public 
feeling intense, might find itself under irresistible temptation to make all subsequent 
proceedings purely farcical by making sure before their selection of the sentiments of 
two at least of the Appellate Arbiters. 

It is submitted that precaution becomes excessive when the entire Arbitration 
proceedings are made abortive unless the Tribunal of six Judges reaches an Award by 
a majority of at least five to one. If they stand four to two—which means that, at 
least, one Judge of the highest Court of his country believes that country’s claim to 
be ill-founded—it is hardly reasonable to insist that the result should not be accepted 
and made effective. | 

It is believed also that there can be no Arbitration in the true sense without a 
final Award, and that it may be better to leave controversies to the usual modes of 
settlement than to enter upon proceedings which are arbitral only in name, and which 
are likely to have no other result than to excite and exasperate public feeling in both 
countries. 

It isobjected by Lord Salisbury that to insist upon the finality of an Award upon 
the controversies described in Article 4, is to enable a single foreign Jurist to decide 
matters of great international consequence. 

But under Article 4. as amended, the members added to the Appellate Tribunal 
need. not be foreigners, and, if foreigners, and they control the result, it must be by the 
votes of at least two of them. 

It may be pointed out too that, if bias on the part of foreign Jurists is feared, the 
United States being without alliances with any of the countries of Europe, is certainly 
not the party to expect any advantage from that source. Great Britain could at 
least not fail ta know in what quarters friendliness or unfriendliness might be 
looked for. 

It is believed that the risks anticipated from the powers given to a foreign Jurist 
as Arbiter or umpire under Article 4 as amended, if not purely imaginary, may be 
easily exaggerated. Before the foreign Jurist could act, the questions in dispute would 
have been thoroughly canvassed and decided, once at least and perhaps twice—so that 
the risks in question may fairly be regarded as reduced to a minimum. Hoe. 

Finally, to insist upon an Arbitration scheme so constructed that miscarriages of 
justice can never occur is to insist upon the unattainable. and is equivalent to a 
relinquishment altogether of the effort in behalf of a general system of international 
Arbitration. An approximation to truth—results which on the average, and in the 
long run, conform to right and justice—is all that the “Jot of humanity ” permits us 
to expect from any plan. Not to surround an Arbitration plan with all reasonably 
practicable safeguards against failures of justice would undoubtedly be the height of 
unwisdom. But beyond that, human skill and intelligence are without avail, while 
for actual results dependence must be placed upon the patient hearing and deliberate 
decision of a Tribunal whose proceedings will attract the close attention and careful 
scrutiny of the civilized world. 

It may be conceded that a general Arbitration scheme not perfected through 
repeated Arbitration experiments entails the risks of erroneous Awards. Butin this as 
in human affairs generally, there is but a choice between evils, and the non-existence 
of any Arbitration scheme entails the far greater risks of controversies, which should he 
arbitrated, being settled by the sword. It would seem to be the part of wisdom, 
therefore, to establish the principle of general Arbitration even.at the risk of the 
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development of defects in the scheme originally adopted. The affirmation of the 
principle would of itself tend to greatly diminish the chances of a resort to war, while 
the imperfections of the scheme as disclosed by its actual working would be remediable 
at any time by the consent of the parties. That they would be so remedied in fact, 
it is difficult not to believe, since a principle of such great value being once esta- 
blished, it is wholly unlikely that both parties would not desire to perpetuate its 
operation, and would not therefore be prepared to consent to reasonable changes in 
the necessary machinery. It would tend to insure such consent if the Treaty were 
made terminable after a short term of years on notice by either party. 

It only remains to observe that, if Article 4 as amended should prove acceptable, 
no reason is perceived why the pending Venezuelan. boundary dispute should not be 
brought within the Treaty by express words of inclusion. If, however, no Treaty for 
general Arbitration can be now expected, it cannot be improper to add that the 
Venezuelan boundary dispute seems to offer a good opportunity for one of those 
tentative experiments at Arbitration which, as Lord Salisbury justly intimates, would 
be of decided advantage as tending to indicate the lines upon which a scheme for 
general Arbitration can be judiciously drawn. 

Begging that this communication—copy of which is inclosed for that purpose— 
may be brought to Lord Salisbury’s attention at your earliest convenience. 

I avail, &e. 





No. 18. 
Sir J. Pauncefote to the Marquess of Salisbury.—(Received April 24.) 


( Extract.) Washington, April 14, 1896. 

IN my despatch of the 13th instant I had the honour to transmit to your 
Lordship a copy of the reply of the United States’ Government to the proposals for a 
General Treaty of Arbitrition between Great Britain and the United States contained 
in your Lordship’s despatch of the 5th ultimo, a copy of which I communicated to the 3 
Secretary of State. 

I may take this oppcrtunity of stating that since I received your neideuie Ss 
authority to discuss the boundary question on principle with the United States’ 
Government as the friend of Venezuela, I have repeatedly pressed upon Mr. Olney the 
expediency of a preliminary inquiry to elicit the facts, and enable the parties to settle 
the bases of an Arbitration within reasonable limits. But I have entirely failed to 
shake his apparent determination not to discuss cr entertain any proposal that does 
not provide for the submission of the entire claim of Venezuela to Arbitration, and 
for its final settlement by the Arbitral Tribunal which may be constituted for that 
purpose. 





No. 14. 
Mr. Bayard to the Marquess of Salisbury.—(Received May 16, 1896.) 


Embassy of the United States, London, 
My Lord, May 16, 1896. 

ON Wednesday next 1 propose, with your Lordship’s permission, to pay my 
respects to you at the Foreign Office, and will then bring with me, for your Lordship’s 
information, an instruction this day received by me from the Secretary of State of the 
United States,* accompanied by a copy of a communication to him from the Com- 
mission appointed to investigate and report upon the true divisional line between 
British Guiana and the Republic of Venezuela, the object of which, as explained 
therein, is to obtain references to certain authoritative documents bearing upon the 
statements of the Blue Book laid before Parliament in March last (Venezuela, No. 1, 
1896), and which will facilitate the duties with which the Commission has been 
charged in relation to which I had the honour to address your Lordship on the 3rd of. 
February last, and to receive a courteous and favourable reply, for which I duly 
returned expressions of the gratification felt thereupon by my Government. 

I have, &c. 
(Signed) T. F. BAYARD. 





* See No. 16. - 
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No. 15. 
The Marquess of Salisbury to Sir J. Pauncefote, 


Sir, Foreign Office, May 18, 1896. 

I HAVE to acknowledge your Excellency’s despatch of the 13th ultimo, 
inclosing a note from Mr. Olney in reply to the proposals made by Her Majesty’s 
Government for a General Treaty of Arbitration. 

Her Majesty’s Advisers have received Mr. Olney’s despatch with great satisfaction, 
in that it testifies clearly to the earnest desire which animates the Government of 
the United States to make effective provision for removing all differences of opinion 
which can arise between the two nations. They regret that in some essential 
particulars the opinions of the two Governments do not as yet seem to be sufficiently 
in accord to enable them to come to a definitive agreement upon the whole of this 
important subject. It appears to them, however, that there are some considerations 
bearing upon this matter to which the attention of the Government of the United 
States should be more particularly invited before the attempt to arrive at a general 
understanding ought to be laid aside. 

I would say, in the first place, that Mr. Olney somewhat mistakes my meaning 
when he says that, in raising this question, I ‘in terms excluded the consideration 
of the Venezuelan boundary dispute.” I wished to state our views upon the question 
of general arbitration without touching upon certain points in relation to which 
the two questions do not cover the same field. But I was well aware that any 
settlement to which we might arrive must in its general principles be applicable to 
disputes, not only between Great Britain and the United States, but between either 
of them and any other Government; and therefore, with certain adaptations of 
detail, it would apply to a dispute between Great Britain and Venezuela. In this 
view [ am glad to observe that I am at one with Mr. Olney, because I hold that, in 
discussing the safeguards by which a general system of arbitration should be sanctioned, 
it is important to bear in mind that any system adopted between our two nations 
ought to be such as can in principle be applied, if necessary, to their relations with 
other civilized countries. 

Mr. Olney is satisfied with the provisions of Article III of my proposals, and the 
plan of arbitration which it contains.* The only fault he finds with them is that 
they, are too limited in their application. He thinks that they ‘hardly cover other 
than controversies which as between civilized States could almost never endanger 
their peaceful relations.” It is possible that the language of the Article may be 
modified with advantage. It certainly was not intended to apply only to controversies 
of a practically unimportant character. The discussions which arise out of disputed 
claims to territory, which are dealt with in Article IV, are, or may be, much graver, 
as well as much more difficult to decide. But it would not, I think, be difficult 
to show by a consideration of the history of the present century that controversies 
which have issued in war, or in warlike action, have not arisen exclusively or even 
mainly from disputed questions of territorial ownership. ‘To examine the individual 
instances would involve a somewhat lengthy investigation, which is not necessary now. 
It is more material on the present occasion to dwell upon the encouraging fact that 
Her Majesty’s Government and the Government of the United States are entirely 
agreed in approving the language of Article III, and the policy it is designed to 
sanction. Under these circumstances, it appears to me to be a matter for regret that 
the two Governments should now neglect the opportunity of embodying their 
common view, so far as it is ascertained, in a separate Convention. To do so would not 
be to prejudice in the slightest degree the chance of coming to an agreement on the 
more difficult portion of the subject, which concerns territorial claims. The first step 
would not prevent the ulterior steps being taken ; it would rather lead to them. 

With respect to the mode of dealing with territorial claims, the views of the 
two Governments are still apart. The United States’ Government wish that every 


* Article III runs as follows :— 

“III. Complaints made by the nationals of one Power against the officers of the other ; all pecuniary 
claims or groups of claims amounting to not more than 100,000/., made on either Power by the nationals ef the 
other, whether based on an alleged right by Treaty or agreement or otherwise; all claims for damages or 
indemnities under the said amount ; all questions affecting diplomatic or Consular privileges ; all alleged rights of 
fishery, access, navigation or commercial privilege ; and ali questions referred by special agreement between the 
two parties, shall be referred to arbitration in aceordance with this Treaty; and the award thereon shall be 
#iial,’’ . 
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claim to territory preferred by one neighbour against another shall go, as of right, 
before a Tribunal or Tribunals of Arbitration, save in certain special cases of an excep- 
tional character, which are to be solemnly declared by the Legislature of either 
country to involve the “national honour or integrity ;’ and that any dispute once 
referred, under the Treaty, to arbitration, shall be decided finally and irrevocably 
without the reservation of any further powers to either party to interfere. Her 
Majesty’s Government are not prepared for this complete surrender of their freedom of 
action until fuller experience has been acquired. In their view, obligatory arbitra- 
tion on territorial claims is, in more than one respect, an untried plan, of which the 
working is consequently a matter of conjecture. In the first place, the number of 
claims which would be advanced under such a rule is entirely unknown. Arbitration 
in this matter has as yet never been obligatory. Claims by one neighbour to a portion 
of the land of the other have hitherto been limited by the difficulty of enforcing 
them, Hitherto, if pressed to the end, they have meant war. Under the proposed 
system self-defence by war will, in these cases, be renounced, unless the claim can be 
said to involve “ the national honour and integrity.” The protection, therefore, which 
at present exists against speculative claims will be withdrawn. Such claims may, 
of course, be rejected by the Arbiter; if they are, no great harm is done to the 
claiming party. In the field of private right excessive litigation is prevented by the 
judgment for costs against the losing party ; but to a national Exchequer the cost of 
an arbitration will be too small to be an effective deterrent. Whenever the result 
is, from any cause, a fair matter of speculation, it may be worth the while of an 
enterprising Government to hazard the experiment. The first result, therefore, of 
compulsory arbitration on territorial claims will, not improbably, be an enormous 
multiplication of their number. Such litigation can hardly fail to result, from time 
to time, in a miscarriage of justice; but there will be a far more serious and certain 
evil resulting from it. Such litigation is generally protracted; and while it lasts 
the future prospects of every inhabitant of the disputed territory are darkened by the 
eravest uncertainty upon one of the most important conditions that can affect the 
life of a human being, namely, the character of the Government under which he is to 
live. Whatever the benefits of arbitration may be in preventing war from arising 
out of territorial disputes, they may well be outweighed if the system should tend to 
generate a multiplicity of international litigation, blighting the prosperity of the border 
country exposed to it, and leaving its inhabitants to lie under the enduring threat 
either of a forcible change of allegiance or of exile. 

The enforcement of arbitration in respect to territorial rights is also an untried 
project in regard to the provisions of the international law by which they are to be 
ascertained. ‘This is in a most rudimentary condition; and its unformed and uncertain 
character will aggravate the other dangers on which I have dwelt in a previous despatch 
—the danger arising from the doubts which may attach to the impartiality and the 
competence of the Arbitrators. 

There are essential differences between individual and national rights to land, 
which make it almost impossible to apply the well-known laws of real property to 
a territorial dispute. 

Whatever the primary origin of his rights, the national owner, like the individual 
owner, relies usually on effective control by himself or through his predecessor in 
title, for a sufficient length of time. But in the case of a nation, what is a sufficient 
length of time, and in what does effective control consist ? In the case of a private 
individual, the interval adequate to make a valid title is defined by positive law. 
There is no enactment or usage or accepted doctrine which lays down the length of 
time required for international prescription; and no full definition of the degree of 
control which will confer territorial property on a nation has been attempted. It . 
certainly does not depend solely on occupation or the exercise of any clearly defined 
acts. The great nations in both hemispheres claim, and are prepared to defend, 
their right to vast tracts of territory which they have in no sense occupied, and often 
have not fully explored. The modern doctrine of ‘‘ Hinterland” with its inevitable 
contradictions indicates the unformed and unstable condition of international law as 
applied to territorial claims resting on constructive occupation or control. 

These considerations add to the uncertainty attaching to any general plan of 
arbitration in territorial disputes. The projected procedure for this purpose will 
be full of surprises: the nature of the Tribunal, its ability and freedom from bias, 
may be open to much question: the law which it is to administer has yet to be 
constructed. Even if the number of such disputes is not much larger than those of 
which we haye had experience in modern times, the application of so trenchant and 
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uncertain an instrument to controversies in which the dearest interests and feelings of 
multitudes of men may be engaged cannot be contemplated without some misgiving. 
But if, as seems most probable, the facility of the procedure should generate a vastly 
augmented number of litigants desirous of rectifying their frontiers to their own 
advantage, the danger inherent in the proposed change may be formidable. 

It appears to me that under these circumstances it will be wiser, until our 
experience of international arbitration is greater, for nations to retain in their own 
hands some control over the ultimate result of any claim that may be advanced 
against their territorial rights. I have suggested arrangements under which their 
interests might be indirectly protected, by conferring on the defeated litigants an appeal 
to a Court in which the Award would need confirmation by a majority of Judges 
belonging to their nationality. I do not insist on this special form of protection. 
It would be equally satisfactory and more simple to provide that no Award on 
a question of territorial right should stand if, within three months of its delivery, 
either party should formally protest against its validity. The moral presumption 
against any nation delivering such a protest would, in the opinion of the world, 
be so strong that no Government would resort to such a defence unless under a 
cogent apprehension that a miscarriage of justice was likely to take place. 

Mr. Olney himself appears to admit the need of some security of the kind: 
only he would restrict the liberty of refusal to the period immediately preceding 
the arbitration. I do not in any degree underrate the value of his proposal, although, 
if it were adopted, it would require to be modified in its application to Great Britain 
in order to suit our special constitutional usages. But it would not meet the case 
of errors committed, from any cause, by the Tribunal, which, in the case of a claim 
to inhabited territory, might have such serious results to large bodies of men. 3 

I apprehend that if Mr. Olney’s proposal were adopted as it stands, the fear of a 
possible miscarriage of justice would induce the Government whose territory was 
claimed to avoid all risk by refusing the arbitration altogether, under the plea, which 
he allows, that it involved their honour and integrity. The knowledge, on the 
other hand, that there still remained an escape from any decision that was mani- 
festly unjust would make parties willing to go forward with the arbitration, who 
would shrink from it behind this plea, if they felt that, by entering on the pro- 
ceeding, they had surrendered all possibility of self-protection, whatever injustice 
might be threatened by the Award. 

I have no doubt that if the procedure adopted were found in experience to work 
with tolerable fairness, the rejection of the Award would come gradually to be looked 
upon as a proceeding so dangerous and so unreasonable, that the right of resorting 
to such a mode of self-protection in territorial cases would become _ practically 
obsolete, and might in due time be formally renounced. But I do not believe that 
a hearty adoption and practice of the system of arbitration in the case of territorial 
demands can be looked for, unless the safety and practicability of this mode of 
settlement are first ascertained by a cautious and tentative advance. 7 | 

I have to request that your Excellency will read the substance of this despatch to 
Mr. Olney, and will leave a copy with him if he should wish it. 

I am, &e. 


(Signed) SALISBURY. 





No. 16. 
Mr. Olney to Mr. .Bayard.—(Communicated to Foreign Office, May 19.) 


Sir, Department of State, Washington, May 8, 1896. 

IT HAVE received from the Commission appointed “to investigate and report upon 
the true divisional line between the Republic of Venezuela and British Guiana” a 
communication, copy of which is hereto annexed. 

I fully appreciate the right of the British Government to ignore the request of the 
Commission for such references to documents as will enable it to verify the statements 
of the British Blue Book. It will be quite impossible, I think, for this Government to 
find any fault if the request is not acceded to. Yet, bearing in mind the manner in 
which the present effort of the United States to settle this long-standing boundary 
question is now regarded by the British Government—that it has been characterized in 


the me 66 Tie quarter as an endeavour to ascertain the truth in, co-operation with 
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Her Majesty’s Government—TI do not feel at liberty not to bring the request of the 
Commission to the immediate notice of that Government. The object of the Commission 
in such request is unmistakably apparent upon the very face of its communication 
While setting on foot an original and independent investigation of the source of know- 
ledge, it desires such references to authorities cited as will at once facilitate its work, 
and at the same time make it certain that nothing confirmatory of the British contention 
is by any inadvertence overlooked. 

You will communicate this despatch, with its exhibit, to Lord Salisbury, by reading 
the same to him af the first opportunity, and leaving a coRy should he so desire, a copy 
being herewith inclosed for that purpose. 

Tam, &c. 
(Signed) RICHARD OLNEY. 





Inclosure in No. 16. 
Mr. Brewer to Mr. Olney. 


Office of the Commission appointed “ to investigate 
and report upon the true divisional line between 
the Republic of Venezuela and British Guiana,” 

Sir, Washington, D.C., May 6, 1896. 

I BEG to call your attention to the following situation : 

A vital question before the Commission is whether there was ever any actual Dutch 
Settlement west of the Pomeroon, and especially at or near Barima Point. 

The claim is broadly made in the British Blue Book, “ ‘That by 1648 the Dutch 
settlements in Guiana extended along the coast the whole way fromt he River Maroni 
to the Barima.” The corollary from this, of course, is that the Treaty of Minster 
confirmed the title of the Dutch to this entire territory—a corollary that is sought to be 
enforced by the claim of the subsequent, if not continued occupation. 

In support of this contention it is stated in the Blue Book that, “In 1684 the 
Dutch Commander of Essequibo recommended that a strong little post should be 
established at Barima in place of the small watch-house that already existed there.” It 
is again stated that, ‘In the same year (1757) the Spanish Commandant on the 
Orinoco complained to the Dutch authorities of disorders at Barima, showing that the 
Dutch then had jurisdiction there.” And again, that “In the same year (1764) the 
Dutch West India Company, in a Memorial to the States-General, declared that the 
Oolony of Essequibo comprised that district of the north-east coast of South America 
which lies between the Spanish Colony of Orinoco and the Dutch Colony of Berbice, and 
was intersected not only by the chief River Essequibo, but also by various small rivers 
as the Barima, Waini, Maroco, Pomeroon, and Demerara, wherefore also it bore the 
name of the Colony of HEssequibo and dependent rivers.” 

As authority for these statements reference is simply made in a general way to the 
Hague Records ; no documents or extracts from documents are given. 

These general statements upon which the British Government apparently bases its 
right to Point Barima find no recognition, so far as we have yet ascertained, in the 
works of standard historians of the Colony, either English or Dutch. In fact, the most 
eminent of these historians, General P. M. Netscher, in summing up the whole 
controversy in an article published during the present year in the “ Tijdspiegel, ” seems 
to have found nothing in the Dutch archives to support the British contention. 

Whether the Dutch really occupied Point Barima in 1648 or not, it would seem 
from a quotation given by General Netscher, taken from the archives of the Zeeland 
Chamber, that by 1680 at the latest, such occupation, if it ever existed, had ceased, and 
that the point had been definitely abandoned. 

The latest of the English historians of the Colony, Mr. Rodway, goes so far as to 
seem to put into the mouth of the Dutch West India Company not merely a refusal to 
establish a post at Barima Point, but the significant reply that “The Orinoco was too 
far away to be sate; if the Dutchmen went there the Spaniards might want to go to 
Essequibo.” (Rodway’ s “ History of British Guiana,” vol. i, p. 36.) 

In view of the above seeming contradictions between the statements of the British 
Government and those of standard historians, it seems to us of the utmost importance to 
ascertain the precise wording and purport of the passages relied on by the authors of the 
Blue Book, and to ourselves have a thorough examination made of the Dutch archives. 
With this ba in yiew, we have concluded ts send Professor George L. Burr to Holland 
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to make such an examination, It would assist him materially if the British Government 
would furnish him with a reference to the documents upon which the statements of the 
Blue Book are based, and it has occurred to us that there would be no impropriety in 
your communicating a request through our Ambassador at London to furnish such infor- 
mation. | 
Professor Burr’s address will be: Care of the United States’ Minister at the 
Hagne. 
I remain, &c. 
(Signed) DAVID J. BREWER, President. 





No. 17. 
The Marquess of Salisbury to Sir J. Pauncefote. 


Sir, Foreign Office, May 22, 1896. 

I SENT you in a despatch under date of the 18th instant some observations upon 
Mr. Olney’s communication to you with regard to the subject of general arbitration. 

As it is possible, however, that we shall not see our way to surmount the difficulties 
which still separate the views of the two Governments in regard to the larger and 
more general question, I propose in this despatch to convey to you proposals for the 
settlement of the Venezuelan dispute which I should be glad if you would submit to 
the Government of the United States, acting as the friend of Venezuela in this matter. 
From the first our objection has been to subject to the decision of an Arbiter, who, in 
the last resort, must, of necessity, be a foreigner, the rights of British colonists who 
have settled in territory which they had every ground for believing to be British, and 
whose careers would be broken, and their fortunes possibly ruined, by a decision that 
the territory on which they have settled was subject to the Venezuelan Republic. At 
the same time, we are very conscious that the dispute between ourselves and the 
Republic of Venezuela affects a large portion of land which is not under settlement, 
and which could be disposed of without any injustice to any portion of the colonial 
population. We are very willing that the territory which is comprised within this 
definition should be subjected to the results of an arbitration, even though some 
portion of it should be found to fall within the Schomburek line. With that end in 
view, we propose the following basis of settlement of the Venezuelan boundary 
dispute :— 
Ma A Commission to be created by agreement between Great Britain and the United 
States, consisting of four members, namely, two British subjects and two citizens of 
the United States. The above Commission to investigate and to report upon the facts 
which affect the rights of the United Netherlands, and of Spain respectively, at th 
date of the acquisition of British Guiana by Great Britain. 

This Commission will only examine into questions of fact, without reference to 
the inferences that may be founded on them, but the finding of a majority of the 
Commission upon those questions shall be binding upon both Governments.. 

Upon the report of the above Commission being issued the two Governments of 
Great Britain and Venezuela respectively shall endeavour to agree to « boundary line 
upon the basis of such report. Failing agreement the report, and every other matter 


concerning this controversy on which either Government desire to insist, shall be 
submitted to a Tribunal of three, one nominated by Great Britain, the other by ~ 


Venezuela, and the third by the two so nominated; which Tribunal shall fix the 
boundary line upon the basis of such report, and the line so fixed shall be binding 
upon Great Britain and Venezuela. Provided always that in fixing such line the 
Tribunal shall not have power to include as the territory of Venezuela any territory 
which was bond fide occupied by subjects of Great Britain on the 1st January, i887, 
or as the territory of Great Britain any territory bond fide occupied by Venezuelans at 
the same date. ie 4 

In respect to any territory with which, by this provision, the Tribunal 1 
precluded from dealing, the Tribunal may submit to the two Powers any recomu’+ 
dations which seem to it calculated to satisfy the equitable gights of the partir, 
the two Powers will take such recommendations into their,consideration. nding 

It will be evident from this proposal that we are g#€pared to accepived in ee 
of a Commission voting as three to one upon all thedacts which areiana to Grea 
question of a, and Spanish rights at the time f the cession °* D2 

[ 664: 
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Britain. ‘We are also prepared to accept the decision of an arbitral Tribunal with 
regard to the ownership of all portions of the disputed territory which are not under 
settlement by British subjects or Venezuelan citizens. If the decision of the Com- 
mission shall affect any territory which is so settled, it will be in the power of either 
Government to decline to accept the decision so arrived at so far as it affects the 
territory alleged to be settled. But [ need not point out to you that even upon that 
question, although the decision of the arbitral Tribunal will not have a final effect, it 
will, unless it be manifestly unfair, offer a presumption, against which the protesting 
Government will practically find it difficult to contend. 


T am, &c. 
(Signed) SALISBURY. 





No. 18. 
The Marquess of Salisbury to Mr. Bayard. 


Your Excellency, Foreign Office, May 30, 1896. 

HER Majesty’s Government have given immediate attention to the despatch from 
Mr. Olney which you left with me on the 19th instant, transmitting copy of a letter 
from the Commission appointed to investigate and report upon the true divisional line 
between the Republic of Venezuela and British Guiana. The letter contains a request 
that the Commission may be furnished with particulars of certain documents in the 
Hague Archives referred to in the Blue Book relating to this question, which was 
presented to Parliament in March last. 

The Commission appointed by the President of the United States, the objects of 
which were described in detail by your Excellency in your note of the 3rd February, 
received from Her Majesty’s Government, through your Excellency, the information 
which had at that time been collected for presentation to Parliament. 

Her Majesty’s Government will shortly be in a position to present further papers 
in elucidation of the subject, and I’ shall have great pleasure in forwarding you 
advance copies as soon as they are printed. I believe that you will find in them not 
only the particular Hague Records to which attention is directed in Mr. Justice 
Brewer’s letter, but all the other records of a similar character referred to in the 
British Preliminary Statement. 

If, on examination of the forthcoming Blue Book, it shall appear that there are 
any other documents in regard to which information is desired, Her Majesty’s Govern- 
ment will be glad to render any assistance in their power towards furnishing such 


‘information. 


Her Majesty’s Government are glad to learn that Professor Burr is about to make 
an examination of the Archives at the Hague, and will be happy to place at his 
disposal all the information they can give with a view to assisting his researches. 

I inclose a Memorandum by Her Majesty’s Attorney-General, who is advising 
Her Majesty’s Government in this question, containing some further information and 
observations on the points raised in Mr. Justice Brewer’s letter. 

Iain, &c. 


(Signed) SALISBURY. 





Inclosure in No. 18. 


Pree. Memorandum. 
Venezuela ) 
Which haq gion to print the Hague Records in the Appendix to the Blue Book, 
The thy ot 1896, was due to pressure of time and to the mass of documents 
“amined and translated. 


= May, 189 3 3 
The don: ents to which reference is made in Mr. Justice Brewer's letter of 
ht 


at p, ¢ e aba Nosed in Mr. Olney’s despatch of the 8th May, viz. :— 
ment of ast i °ve-mehe Hague Records referred to in the preliminary statement 
9 at Barima ;ved Blue Book, under date 1684, respecting the establish- 


ment referra, 
ant to the? at p. 12, under date 1757, reporting complaints by 
‘teh authorities as to disorders at Barima; and 
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3. The Memorial referred to at p. 18, under date 1764; 

Will all be found printed in the Appendix to the Blue Book which is now in course 
of preparation, and which will shortly be issued and placed at the disposal of the 
United States’ Government. , 

All the other Hague Records referred to or cited in the Preliminary Statement will 
also be printed in the same Blue Book, and they will be accompanied by a large 
number of other Dutch and Spanish documents corroborating and confirming the facts 
brought forward in the Preliminary Statement. 

As regards the observation made in Mr. Justice Brewer's letter that the claim 
that Dutch Guiana extended to Point Barima finds no recognition as far as the Com- 
mission have yet ascertained, in the works of the standard historians of the Colony, 
either English or Dutch, this is not the place for an exhaustive examination of the 
views of historians. But upon this particular point, to which attention is called, the 
opinions of two modern historians quoted in the letter can scarcely be regarded as 
sufficient to rebut the facts advanced in the British Statement, supported by the 
documents already, or now about to be, published, and confirmed by historians who 
wrote at far earlier dates and with full opportunity of knowing the real circum- 
stances. 

The statement quoted from the work of General Netscher that there is nothing 
in the Dutch Archives to support the British contention, must have been made with 
an imperfect knowledge of those documents. It will be found on examination that 
the original Dutch Archives undoubtedly corroborate the British contention. The fact 
that at various dates, at the end of the 16th and beginning of the 17th centuries, the 
Dutch had occupied the territory in the neighbourhood of Barima is completely 
established by the contemporary documents, both Dutch and Spanish. 

Whether Barima was abandoned by the Dutch is a question which can only be 
satisfactorily dealt with upon a review of the whole history of the Dutch proceedings 
in regard to that place. In the opinion of Her Majesty’s Government there is certainly 
no sufficient evidence to warrant the statement that either the Dutch or the British 
abandoned it, still less that it was ever occupied by the Spaniards. As regards the 
citation from Mr. Rodway’s history, it is sufficient to refer to Mr. Rodway’s own 
- summary of the question of boundary at p. 168 of the 3rd volume. He there says :— 

“Of all the native tribes in tropical America the Caribs were the most powerful. 
Notwithstanding the reports of its riches, which led to a number of expeditions in 
search of the golden city of Manoa d’Eldorado, Spain never obtained a footing in 
Guiana. On every occasion when an attempt was made the intruders were driven out, 
so that for nearly a century the country was preserved intact. Then came;the first 
Dutch traders, who proclaimed themselves enemies to Spain and friends of the Caribs, 
with the result that small settlements were permitted in several places. Then as the 
trade became of more importance posts were established in the interior,’andjthe*whole 
country, from the Essequibo to the Orinoco, was opened to the Dutchman, though 
effectually closed to the Spaniard. It may be safely stated that if such a condition of 
things existed to-day in any part of Africathe country would be considered as virtually 
belonging to the trading nation. By and bye, as the trading stations became Colonies, 
the Commandeurs of the Essequebo became arbitrators in disputes among the native 
tribes ; and later again, the Indians of the north-west, from the Rivers Barima to the 
Pomeroon, and of the interior, received annual presents in consideration of assistance 
in capturing runaway slaves and putting down disturbances. They were therefore in 
the position of protected native races, and it may be confidently affirmed that although 
a Spaniard could not at that time safely travel in any part of Guiana, the Dutchman, | 
on the other hand, was free of the whole country. 

“ We have shown in former chapters that Spain disputed the right of Essequebo 
to hunt slaves at the mouth of the Orinoco, but we do not find that any serious quarrel 
resulted. About the middle of the 17th century there was a Dutch outpost at the 
mouth of the Barima, where a slave market of the Caribs was held. It was ivandoned 
about the year 1680, probably because it did not pay, but certainly not from fear of 
the Spaniards; in fact, it was intimately connected with the Pomeroon Colony, and 
when that failed the Barima post was necessarily given up.” ' ie 

The following citations from leading works on the subjectof Guiana;(to wh” 
others might be added) is sufficient to show that the testim ee standard his 770 
and writers corroborates the British view of the facts. of ar 

Hartsinck, in his “ Beschriving van Guiana,” publighéd at Amsterd’ | sa ind 
(vol. 1, p. 146), states :— j divided 1 

“As we have before mentioned, Guyana may } 


’ 







now conven’ 


ger 
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four parts, as regards the present possessions established there by the European 
Powers, viz. :— 

“1, Into Spanish Guyana, lying on both sides of the banks of the River Orinoco, 
extending westward as far as the Rio Negro, and to the south as far as the River 
Barima, which is situated in 8° 5’ north latitude, and discharges itself into the mouth 
of the Orinoco, or, according to others, stretching to the east of the River Waimy or 
Wainy, about five miles east of the Orinoco, the which serves as the southern boun- 
dary of Spanish and Dutch Guyana. 

“9. Into Dutch Guiana, extending from Spanish as far as French Guyana; but as 
to the boundary line between Dutch and French Guiana, it is a matter of dispute 
between the Dutch and the French whether the same should commence from the 
River Sinamari, lying about 5° 32’, or from the River Marowine, in about 5° 50’, the 
which dispute we shall consider more at length under the head of Surinam.” 

At p. 257 of the same volume he states :— | 

‘Some bound Dutch Guiana, on the west, by the River Barima, which lies in 
8° 5’ north latitude, and discharges itself into the mouth of the Orinoco, others 
consider it as bounded on the west by the River Wayne, lying about four miles east of 
the Orinoco. | | 

“The first rivers found in Dutch Guiana, as we proceed (in a south-easterly 
direction) from the Orinoco are the Barima, about 1 mile wide, where we (the Dutch) 
formerly had a fort; three miles further the Amacura, of the same width, and which, 
as well as the before-mentioned one, discharges itself into the Orinoco ; full three miles 
to the eastward the Moco Moco; not two miles further the River Waine, three-fourths 
of a mile wide, but shallow.” 

. Rolt, in his “ History of South America,’ published in London, 1756, p. 500, 
writes :— 

‘1, Dutch Guiana extends along the coast, from the mouth of tne River Oroonoko, 
in 9° of north latitude, to the River Maroni, where the English formerly built a little 
fort, in 6° 20’ of north latitude.” , 

Pestal, in his “‘Commentarii de Republica Batava” (published at Leyden, 1795), 
vol. i., p. 177, says :-— 

“From Spanish Guiana the frontier of Dutch Guiana, looking southward, is 
divided by the River Barima, which flows into the Orinoco, or, according to other 
opinions, by the more easterly River Wainy.” 

Baron Alexander de Humboldt, in his “ Personal Narrative of Travels to the 
Equinoctial Regions of the New Continent during the years 1799-1804,” states as 
follows (English edition published in London, 1826, vol. vi., p. 162) :— | 

“The limits of Spanish Guayana on the north and west are, first, the Oroonoko, 


\ from Cape Barima to San Fernando de Atabapo, and then a line stretching from north 


to south, from San Fernando towards a point 15 leagues west of the little fort of 
San Carlos. The line crosses the Rio Negro a little above Maroa. The north-east 
frontier, that of the English Guyana, merits the greatest attention, on account of the 
political importance of the mouths of the Oroonoko, which I have discussed in the 
twenty-fourth chapter of this work. The sugar and cotton plantations had already 
reached beyond the Rio Pomaroun under the Dutch Government; they extend farther 
than the mouth of the little River Moroco, where a military fort is established (see 
the very interesting map of the colonies of Hssequebo and Demerara, published by 
Major F. de Bouchenroeder, in 1798). The Dutch, far from recognizing the Rio 
Pomaroun, or the Moroco, as the limit of their territory, placed the boundary at 
Rio Barima, consequently near the mouth of the Oroonoko itself, whence they draw a 
n?, of demarkation from N.N.W. to 8.8.H. towards Cuyuni. They had even taken 

(in yy occupation of the eastern bank of the small Rio Barima, before the English 

bank ¢,) had destroyed the forts of New Zealand and New Meddleburgh on the right 

at the co7maroun. Those forts, and that of Kyk-over-al (look everywhere around), 

lished, pegnee of the Cuyuni, Masaruni, and Essequebo, have not been re-estab- 

that the counts, W20 bad been on the spot assured me, during my stay at Angostura, 

England and vest of Pomaroun, of which the possession will one day be contested 


May 28, 1906" Republic of Columbia, is marshy, but exceedingly fertile.” 
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No. 19. 


Mr. Bayard to the Marquess of Salisbury.—(Received June 3.) 


Embassy of the United States, London, 
My Lord, June 2, 1896. 

I HAVE the honour to acknowledge your Lordship’s note of the 30th ultimo, 
which was received by me this morning, accompanied by a Memorandum, prepared by 
Her Majesty’s Attorney-General, on the subject of the continued and additional 
compilation for publication of historical records and documentary proofs in relation 
to the title to the territory in dispute between British Guiana and the Republic of 
Venezuela. 

I have promptly transmitted copies of your Lordship’s reply, and of the 
Memorandum of Her Majesty’s Attorney-General, to the Secretary of State of the 
United States, to be communicated to the Commission now investigating the subject 
at Washington. 

And I take occasion to make to your Lordship expression of the high appreciation 
and gratification, which I am sure will be felt by my Government, for the frank, 
friendly, and prompt assistance already given, and promised, in the transmission, in 
the near future, of the additional publications, now in the course of preparation by 
Her Majesty’s Government. 

Of the tenour of these friendly intentions of assistance to him in his researches in 
the Dutch Archives, [ have already, and confidentially, apprized Professor Geo, L. Burr 
at the Hague. 

I have, &c. 
(Signed) T. F, BAYARD. 





No. 20. 


Sir J. Pauncefote to the Marquess of Salisbury.—(Recewed June 2, 9 P.M.) 


(Telegraphic.) Washington, June 2, 1896. 

Ll HAVE received your Lordship’s despatch of the 18th ultimo respecting 
the proposals for a general Treaty of Arbitration. 

After long discussions with the Secretary of State, he seemed more favourable to 
the ‘‘ Heads for Arbitration Treaty’ sent to me by your Lordship, with an alteration 
which I would venture to suggest in Article IV, to the effect that the award, if pro- 
tested against, shall be reviewed by a Court composed of not less than five of the 
Judges of the Supreme Court of the Power protesting.* 

As Congress may rise any day, I promised to telegraph to your Lordship suggesting 
the above alteration, and to ask for an early reply. 









(Telegraphic.) Foreign Office, June'5, 1 
ARBITRATION. See your telegram of the 2nd instant. sed Treaty 
Her Majesty’s Government would accept the 4th clause of the 

the form suggested by you. ih 
Its application to Venezuela would also be accepted if the/,hich a subsidiary 

purpose will stand in Venezuela’s place, an arrangement 

Convention will be required. The two Arbitrators would 

and the United States respectively. It would also bg’ 





No. 24. 
* For full text of Article, see Inclosure / mys? 
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amended version of clause 4, the revising Tribunal on the Venezuelan side should be 
not the Supreme Court at Caracas, but the Supreme Court at Washington, and that 
there should be an undertaking on the part of Venezucla to accept any decision to 
which the United States submit, or which is not set aside by. the Supreme Court at 
Washington. 





No. 22. 


Sir J, Pauncefote to the Marquess of Salisbury.—( Received June 18.) 


My Lord, Washington, June 9, 1896. 

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch 
of the 18th ultimo on the subject of the pending negotiation for a general 
Treaty of Arbitration between Great Britain and the United States. 

I immediately called on the Secretary of State and read to him the substance of 
the despatch, and at his request I left a copy of itin his hands. We had no discussion 
on that occasion, as he desired to examine the despatch with care before proceeding 
with the negotiation. 

; I have, &e. 
(Signed) JULIAN PAUNCEFOTE. 


No. 28. 


Sir J. Pauncefote to the Marquess of Salisbury.—(Received June 18.) 


My Lord, Washington, June 9, 1896. 

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch 
of the 22nd ultimo, containing an exposition of the views of Her Majesty’s 
Government in regard to a basis of settlement of the Venezuelan boundary dispute, 
and instructing me to submit to the United States’ Government, acting as the friend of 
Venezuela, certain proposals formulated in accordance therewith. 

I lost no time in communicating those proposals to the United States’ Secretary of 
State, and, in order to facilitate the consideration of the question and to insure 

actitude, | furnished him with a copy of your Lordship’s despatch. | 
\ I have, &c. 
‘ (Signed) JULIAN PAUNCEFOTE, 





No. 24. 


Sir J. Pauncefote to the Marquess of Salisbury.—(Received June 24.) 

My Lord, Washington, June 16, 1896. 
IN my despatch of the 9th instant I had the honour to report that [ had read to 

the United States’ Secretary of State your Lordship’s despatch of the 18th ultimo on 

the proposed General Treaty of Arbitration between Great Britain and the United States, 

and that | had left a copy in his hands. 

On receipt. of your Lordship’s telegram of the 5th instant, I proposed to Mr. Olney, 
as an alternative for Article 4 of the Heads of T'reaty contained in your Lordship’s 
despatch of the 5th March, the clause referred to in your Lordship’s above-mentioned 
telegram, which provides that the Award, if protested against, “shall be reviewed by a 
Court composed of not Jess than five of the Judges of the Supreme Court of the 
Power protesting.”’ 

At Mr, Olney’s request, | furnished him with a copy of the alternative clause in a 
note (of whicha Copy is inclosed), and I explained to him the mode in which, as suggested 


%. 


me 
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in your Lordship’s telegram, the provisions of the proposed General Treaty of Arbitration 
might, by means of a subsidiary Convention, be applied to the settlement of the 
Venezuelan boundary dispute. 

Mr. Olney made no observation at the time on these proposals, but stated that he 
would consult the President. 

A few days later I received a note from him, dated the 12th instant, of which I have 
the honour to inclose a copy. 

Your Lordship will perceive that his note is preliminary to the intended reply of his 
Government to your Lordships despatch of the 18th ultimo. He states that, 
while a Treaty of General Arbitration providing for a tentative decision merely upon 
territorial claims might be accepted by his Government as a step in the right direction, 
they would not feel at liberty to include the Venezuelan boundary dispute within the 
scope of such a Treaty. 

In my despatch of this date, I have transmitted the reply of the United States’ 
Government to the proposals contained in your Lordship’s despatch of the 22nd May for 
the settlement of the Venezuelan boundary controversy. 

I have, &c. 
(Signed) JULIAN PAUNCEFOTE. 





Inclosure 1 in No. 24. 


Sir J. Pauncefote to Mr. Olney. 


/ 


Sir, Washington, June 6, 1896. 

WITH reference to the suggestion that I made to you yesterday in the course of 
our discussion on the proposed General Treaty of Arbitration between Great Britain and 
the United States, I now have the honour to inclose an alternative draft of Article 4 of 
the Heads of Treaty, which I communicated to you on behalf of my Government on the 
18th March last. 

This alternative draft differs in substance from the original one, in that it provides 
that, if the Award should be protested against by either Power, it shall be reviewed by a 
Court composed of not less than five of the Judges of the Supreme Court of the Power 
protesting. 

The Article as varied in accordance with the inclosed form would be equally accep- 
table tomy Government. 

I have, &e. 
(Signed) JULIAN PAUNCEFOTE. 


Inclosure 2 in No. 24. 
Alternative Draft of Article IV. 


ANY difference in respect to a question of fact, or of international law, or of 
Treaty construction, involving the territory, territorial rights, sovereignty or jurisdiction 
of either Power, or any pecuniary claim, or group of claims, of any kind involving a 
sum larger than 100,000/. shall be referred to arbitration under this ‘Treaty. But if in 
any such case, within three months after the Award has been reported, either Power 
protests that such Award is erroneous in respect to some issue of fact, or some issue of 
international law, the Award shall be reviewed by a Court composed of not less than five 
of the Judges of the Supreme Court of the Power protesting ; and if the said Court 
shall determine, after hearing the case, that the said issue of fact or of international law 
has been erroneously determined, the Award shall be held to be invalid and of no effect. 
If no protest is entered by either Power within the time limited, against the Award, it 
shall be final, 
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Inclosure 3 in No, 24. 
Mr. Olney to Sir J. Pauncefote. 


Excellency, Department of State, Washington, June 12, 1896. 

I HAVE the honour to acknowledge the receipt from you of a copy of Lord 
Salisbury’s despatch to you of the 18th ultimo relating to a proposed General Treaty 
of Arbitration between the United States and Great Britain. The contents have 
received the careful consideration of this Government, and J shall take the earliest 
opportunity to submit some observations upon the propositions the despatch sets forth and 
discusses. 3 

Meanwhile, however, I deem it advisable to recall attention to the fact that, so far 
as the Venezuela boundary dispute is concerned, the position of this Government has 
been plainly defined, not only by the Executive but by the unanimous concurring action 
of both branches of Congress. A genuine arbitration issuing in an Award, and finally 
disposing of the controversy, whether under a special or a general Treaty of Arbitration, . 
would be entirely consistent with that position, and will be cordially welcomed by this 
Government. On the other hand, while a Treaty of General Arbitration providing for 
a tentative decision merely upon territorial claims, though not all that this Government 
deems desirable or feasible, might nevertheless be accepted by it as a step in the right 
direction, it would not, under the circumstances, feel at liberty to include the Venezuelan 
houndary dispute within the scope of such a Treaty. It is deemed advisable to be thus 
explicit in the interest of both Governments—that the pending negotiations for a general 
Treaty of Arbitration may proceed without any misapprehension. 

I have to request that you will communicate the contents of this despatch to Lord 
Salisbury, furnishing him, should he so desire, with a copy which is herewith inclosed for 
that purpose. 

I take this opportunity, &c. 

(Signed) RICHARD OLNEY. 


No, 25. 


Sir J. Pauncefote to the Marquess of Salisbury.—( Received June 24.) 


My Lord, Washington, June 15, 1896. 

IN my despatch of the 9th instant I had the honour to report that I had 
submitted to the United States’ Secretary of State the proposals of Her Majesty’s 
Government for the settlement of the Venezuelan boundary dispute contained in your 
Lordship’s despatch of the 22nd ultimo, and that in order to facilitate their 
consideration as well as to insure exactitude, I had, at the request of Mr. Olney, 
furnished him with a copy of that despatch. I now have the honour to transmit copy of 
a note which I have received from Mr. Olney in reply to the proposals of Her Majesty’s 
Government. : 

In that note Mr. Olney, after stating various objections, which, however, he presents 
only as “minor criticisms,” proceeds to state that “the decisive objection to the 
proposals is, that it appears to be a fundamental condition that the boundary-line. 
decided to be the true one by the Arbitrators shall not operate upon territory occupied 
by a British subject 1st January, 1887—shall be deflected in every such case so as to 
make such territory part of British Guiana.” 

Mr. Olney then explains at length the grounds on which it appears to his Govern- 
ment that such a condition should not be insisted on and suggests certain modifications 
in the proposals which would render them acceptable to his Government. : 

I have, &c. 
(Signed) JULIAN PAUNCEFOTE. _ 
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Inclosure in No. 25. 
Mr. Olney to Sir J. Pauncefote. 


Excellency, Department of State, Washinton: June 12, 1896. 

I HAVE the honour to acknowledge your favour of the 8rd instant, to which is 
attached a despatch to yourself from Lord Salisbury of the 22nd ultimo, embodying 
proposals for the settlement of the Venezuelan dispute, which you are requested to 
submit to the Government of the United States. These proposals have been considered 
with care and with the strongest disposition to find in them a practical, as well as just, 
solution of the controversy to which they relate. 

It is with regret, therefore, that this Government deem itself unable to treat the 
proposals either as well adapted to bring the Venezuelan boundary dispute to a speedy 
conclusion, or as giving due recognition to the just rights of the parties concerned. 

It is suggested, for example, that a Commission of four persons, two of them 
British subjects and two of them citizens of the United States, shall investigate and 
determine certain facts.. But unless this Commission chances to reach its results 
unanimously, or by a vote of three to one, it may well be that it would be better had 
the Commission never been created. In the not improbable event of its standing two 
and two, nothing could come of it in the way of ascertained facts, while, by hardening 
each party in the conviction of the truth of its own contention, its tendency would be to 
make any peaceful settlement remote or even impossible. 

Further, this Commission so constituted as not to be certain of reaching a result 
as to the subjects which are submitted to it, seems also unfortunately limited as respects 
such subjects. It is to report the facts affecting the rights of the United Netherlands 
and of Spain respectively at the date of the acquisition of British Guaina by Great 
Britain. Upon the basis of such Report a boundary-line is to be drawn which, however, 
is in no case to encroach upon the bond fide settlements of either party. But how are 
facts showing the existence and bona fides of such settlements to be ascertained? As 
this Commission is carefully disqualified from investigating and reporting them, the first 
and perhaps the best impression is that they are left to be determined by further nego- 
tiations, involving another Convention, and not impossibly still another Commission. If 
this slow and dilatory procedure is not contemplated, it must be because the Arbitral 
Tribunal. which is to consider not only the Report but ‘“ every other matter concerning 
this controversy on which either Government desire to insist,” will be bound to receive 
and will undoubtedly have laid before it all matters pertaining to bond fide occupation 
by settlers. Such may be the fair implication from the power given to the Tribunal to 
make recommendations respecting the equities growing out of such occupation. But if 
it is intended that the Arbitral Tribunal shall hear the evidence and find the facts on 
the subject of bond fide occupation, there is certainly no reason why the power should not 
be given in explicit terms. Even then it is not apparent why one and the same 
Commission should not be charged with determining all the facts which the controversy 
involves. 

These considerations seem to show that his Lordship’s proposals, looked at as 
embodying a practical scheme for a speedy and final settlement of the boundary dispute, 
cannot be regarded as satisfactory. Another and even graver objection to them 
remains to be stated. An Arbitral ‘Tribunal is provided which is to fix the true original 
boundary-line. If, however, this line sets off to one party territory bond fide occupied by 
a citizen or subject of the other the 1st January, 1887, it is not to be binding as to such 
occupied territory. The decision as to this part of the line, it is intimated, will have 
great moral weight, and the Tribunal is authorized to make recommendations ‘respecting 
the equitable rights of the parties which they are expected to duly consider. But the 
absolute result is that, though the Arbitral Tribunal may find certain territory to belong 
to Venezuela, and may even find that there are no equities which should prevent her 
having it, whether she gets it or not, isto depend upon the good pleasure of Great 
Britain—upon her generosity, her sense of justice, her caprice, or her views of expediency 
generally. It is to be noted, too, that neither in this despatch nor in any other way, 
though the attention of the British Government has been often called to the point, is 
any clue afforded to what sort of occupation it is that is characterized as bond fide. 
Would an aaa under a temporary or revocable mining licence beginning the 31st _ 
December, 1886, be of that character? While the claims of Vaneztiola have always 
been matter of public notoriety, could a British subject establish his bonw fides as against 
Venezuela ) showing that in point of fact he had never heard of them ? ip 
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These, however, are minor criticisms. ‘The decisive objection to the proposals is 
that it appears to be a fundamental condition that the boundary-line decided to be the 
true one by the Arbitrators shall not operate upon territory bond fide occupied by a 
British subject (1st January, 1887), shall be deflected in every such case so as to make 
such territory part of British Guiana. It is true that the same rule is to apply in the 
cease of territory bond fide occupied by a Venezuelan (1st January, 1887). But as Great 
Britain’ asks for the rule and Venezuela opposes it, the inevitable deduction® coincides 
with the undisputed tact, namely, that the former’s interest is believed to be promoted 
by the rule, while the latter’s will be prejudiced. The true question therefore is, is the 
rule just in itself—without reference to its actual working—so that Great Britain has a 
right to impose her will upon Venezuela in the matter? How this question can be 
answered in the affirmative it is most difficult to perceive, and is not even attempted to 
be shown by the despatch itself. It is a rule which is certainly without support in any 
principal of international law or in any recognized international usage. It is a rule 
which would ‘hardly be insisted’ upon unless its practical application were supposed to 
extend to-many persons and to cover large interests. Yet, if the facts are not to be 
ignored nor the ordinary rules of law set aside, its scope would ‘seem to be quite limited, 
since ‘the Schomburgk line was proclaimed fer the first time in October 1886, while in 
June 1887, the Governor of British Guiana, by express instruction from the home 
Government, addressed the Court of Policy of the Colony in the following terms :— 

- “ Before we proceed to the order of the day, I am anxious to make statement with 
teference to the question of the boundary between this Colony and the Republic of 
Venezuela.. Among the applications which have been received for mining licences and 
concessions, under’ the Mining Regulations passed under Ordinance 16 of 1880, 16 of 
1886, and 4 of 1887, there are many which apply to lands which are within the territory 
in dispute between Her Majesty’s Government and the Venezuclan Republic. 

“TI have received instructions of the Secretary of State to caution expressly all 
persons interested in such licences, concessions, or otherwise acquiring an interest in the 
disputed territory, that all licences, concessions, or grants applying to any portion of 
such disputed territory will be issued and must be accepted, subject to the possibility 
that, in the event of a settlement of the present disputed boundary-line, the land to 
whieh such licences, concessions, or grants apply may become a part of the Venezuelan 
territory; in which case, no claim to compensation from the Colony or from Her 
Majesty’s Government can be recognized; but Her Majesty’s Government would, of 
course, do’ whatever may be right and practicable to secure from the Government of 
Venezuela a recognition and contirmation of licences, &¢., now issued.” . 
ve Any equities of a British subject» making the bona fides of his occupation of 
Venezuelan soil (1st January, 1887) at all material, must apparently have accrued, 
therefore, during the seven or eight months between: October 1886 and June i887. In 

the opinion of ‘this Government, however, such bona fides on the part of the British 
settler is quite immaterial. So far as bona fides is put in issue, itis the bona fides of 
cither Government that is important, and not that of private individuals. Suppose it to 
be true that there are British subjects, who to quote the despatch, “ have settled in territory 
which they had every ground for believing to be British,’ the grounds for such belief. 
were not derived from Venezuela, They emanated solely from the British Government, 
and if British subjects have.been deceived by the assurances of their Government, it is 
matter wholly. between them and.their own Government, and in no way concerns 
Venezuela. Venezuela is not to be stripped of her rightful possessions, because the 
British Government has erroneously encouraged its subjects to: believe that such posses- 
sions were British...In but. one possible contingency could any claim of that sort by 
Great: Britain have’ even a semblance of plausibility. If Great Britain’s assertion of 
jurisdiction, on the faith of which her subjects made settlements in territory subsequently - 
ascertained to be Venezuelan, could be shown to have been in any way assented to or 

acquiesced in by Venezuela, the latter Power might be held to be coneluded and to be 
estopped from setting up any title to such settlements. But the notorious facts of the 
case are all the other way. Venezuela’s claims and her protests against alleged British 
usurpation have beew constant and emphatic, and have been enforced ‘by all the means 
practicable for a weak Power to employ in its dealings with a strong one, even to the 
rupture of diplomatic relations. It would seem to be quite impossible, therefore, that 
Great Britain should justify her asserted jurisdiction over Venezuelan territory upon 
which British subjects have settled in reliance upon such assertion, by pleading that the 
aT was bond fide without full notice’ of whatever rights Venezuela may prove to 
lave. it ae | | ay ie # : 

~~ ‘In the opinions of this Government, the. proposals of Lord Salisbury’s despatch can 
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be made to meet the requirements and the justice of the case only if amended in various 
particulars. 

The Commission upon Facts should be so constituted, by adding one or more 
members, that it must reach a result, and cannot become abortive, and possibly mis- 
chievous. . 

That Commission should have power to report upon all the facts necessary to 
the decision of the boundary controversy, including the facts pertaining to the occupatio 
of the disputed territory by British subjects. | | 

The proviso by which the boundary-line as drawn by the Arbitral Tribunal of three 
is not to include territory bond fide occupied by British subjects or Venezuelan citizens on 
the 1st January, 1887, should be stricken out altogether, or there might be substituted 
for it the following: “ Provided, however, that, in fixing such line, if territory of one 
party be found in the occupation of the subjects or citizens of the other party, such 
weight and effect shall be given to such occupation as reason, justice, the rules of inter- 
national law, and the equities of the particular case may appear to require.” 

I have to request that you will communicate the contents of this despatch to 
Lord Salisbury, furnishing him, should he so desire, with a copy which is herewith 
inclosed for that purpose. 


I have, &e. 
(Signed) RICHARD OLNEY.» 





No. 26. 
Sir J. Pauncefote to the Marquess of Salisbury.—(Received July 2.) 


My Lord, Washington, June 23, 1896. 

IN my despatch of the 15th instant I had the honour to inclose copy of 
a note addressed to me on the 12th instant by the United States’ Secretary of State, 
intended as preliminary to the reply of his Government to your Lordship’s despatch 
of the 18th ultimo on the subject of the proposed Treaty of General Arbitration. 

I have now the honour to transmit to your Lordship a copy of a further note from 
Mr. Olney of the 22nd instant, containing the full reply of the United States’ Govern- 
ment to your Lordship’s despatch. : 

I have, &e. | 
(Signed) JULIAN PAUNCEFOTE. 


Inclosure in No, 26. 
Mr. Olney to Sir J. Pauncefote. 


Excellency, Department of State, Washington, June 22, 1896. 

THE despatch to you from Lord Salisbury of the 18th ultimo, copy of which you 
have kindly placed in my hands, has been read with great interest. While this 
Government is unable to concur in all the reasoning or in all the conclusions of the 
despatch, it is both impressed and gratified at the earnest and serious attention which 
the important subject under discussion is evidently receiving. It cannot refrain from 
indulging the hope that persistent effort in the line of the pending negotiations will 
have results which, if not all that the enthusiastic advocates of international arbitra- 
tion anticipate, will be a decided advance upon anything heretofore achieved in that 
direction. 

This last despatch differs from the prior one of Lord Salisbury on the same 
subject in that, all general phraseology being discarded, an entirely clear dis- 
tinction is drawn between controversies that sre arbitrable as of course and contro- 
versies that are not so arbitrable. To the latter class are assigned territorial claims, 
while to the former belong, apparently, whether enumerated in Article IIT or not, 
claims of every other description. The intent to thus classify the possible subjects 
of arbitration seems unmistakable. In the first place, non-arbitrable subjects are 
expressly described as “ territorial claims,’ instead of as matters involving “ territory, 
Be i sovereignty, or jurisdiction,” the terms employed in gts hh Tn 
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the second place, all the arguments adduced against a Treaty referring all differences 
to arbitration are arguments founded on the peculiar nature of territorial claims. 
The advantages of this sharp line of division between arbitrable and non-arbitrable 
topics are very great, and the fact that it is now drawn shows that the progress of the 
discussion is eliminating all but the vital points of difference. 

Lord Salisbury criticises an observation made in my despatch of the 11th April 
last, to the effect that the subjects of arbitration enumerated in Article III are such as 
could almost never endanger the peaceful relations of civilized States. The remark, 
however, seems to me well founded when considered in its true connection—that is, 
when it is borne in mind that the subject of present discussion is a general arbitration 
plan, not for the world at large, nor for any two countries whatever, but solely for and 
as between Great Britain and the United States. As between them, it still seems to 
me quite impossible that war should grow out of such matters as those described in 
Article ITI, whether a General Arbitration Treaty did or did not exist between the two 
countries. Nor can I seriously doubt Lord Salisbury’s concurrence in this view—his 
apparent opinion to the contrary being based, i think, on the supposed adoption and 
operation of Article III as the international law of civilized States in general. 

Lord Salisbury’s practical suggestion in this connection is that as the two 
Governments “are entirely agreed in approving the language of Article III and the 
policy it is designed to sanction,” those provisions may well be at once made effective. 
by separate Convention without waiting for an agreement’ upon other and more 
difficult points. Before a reply can be made to this suggestion, however, it becomes 
necessary to ascertain whether, in the view of his Lordship, Article V of the proposals 
is to form part of such a Convention. If it is, any present absolute accord of the two 
Governments as to Article III can hardly be predicated—the qualifying effect of . 
Article V upon Article III having been distinctly pointed out, and a substitute 
provision outlined in my note to you of the 11th April, 1896. 

The remainder of Lord Salisbury’s despatch is devoted to territorial claims. The 
suggestion on behalf of the United States being that such a claim shall be prima facie 
arbitrable, and shall be arbitrated, unless Congress or Parliament declare it non- 
arbitrable, it is replied that this proposition involves a complete surrender of freedom of 
action for which Her Majesty’s Government are not prepared. But each Government’s 
freedom of action prior to entry upon an arbitration remains intact, the only change 
being that it is to be exercised through the Legislature of each country. Hence, by 
the freedom of action that is surrendered must be meant the liberty to reject an award 
after entering upon an arbitration. But it will not be contended that a Government 
should be permitted to fly from an award after once undertaking to stand by it, so 
that as respects a territorial claim, his Lordship’s real position is that there shall be 
no genuine arbitration at all. There shail be the usual forms and ceremonies, a 
so-called Arbitral Tribunal, hearings, evidence, and arguments, but as the grand 
result, instead of a binding adjudication, only an opinion without legal force or 
sanction, unless accepted by the parties. Lord Salisbury does, indeed, propose that 
a protested award shall stand, either if approved by five cut of six Judges, nominated 
three by one party from the Judges of the Supreme Court, and three by the other 
party from the Judges of the Supreme Court, orif not disapproved by a Tribunal of five 
Judges of the Supreme Court of the protesting nation. But neither method makes 
any change in the essential idea, which is, that a decision upon a territorial claim 
shall not operate as a binding award, unless the Power aggrieved by it, acting through. 
its Political Department, or through both its Political and Judicial Departments, shall 
either affirm it or fail to disaffirm it. In Lord Salisbury’s judgment, action by the 
Political Department alone is to be preferred as being “equally satisfactory and more 
simple.” Now, it may not be wise to assert, though the obvious objections cannot be 
ignored, that the experiment of subjecting a territorial claim to all the processes it 
would be subjected to under a genuine arbitration may not have compensating 
advantages, and may not be worth trying. But the experiment should be recognized 
and known for what it is—as an arbitration only in name, while, in fact, nothing but 
an uncommonly ceremonious and elaborate investigation. 

It is suggested that the United States admits the principle of the British proposals, 
but gets security against a miscarriage of justice in respect of a territorial claim by 
reserving to itself a “liberty of refusal” prior to the arbitration. But the United 
States’ proposals contemplate no rejection of an award when once arbitration has been — 
resorted to—they reserve only the right not to go into an arbitration if the territorial 
claim in dispute involves the national honour andintegrity. ‘Che British proposals also 
reserve the same right. The vital difference between the two sets of proposals is therefore 
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manifest. . Under the British proposal, the parties enter into an arbitration and 
determine afterwards, when they know the result, whether they will be bound or not. 
Under the proposals of the United States, the parties enter into an arbitration having 
determined beforehand that they will be bound. The latter is a. genuine arbitration— 
the former is a mere imitation which may have its uses, but, like all other imitations, 
cannot compare in value with the real article. 

It is further suggested that under, the proposals of the United States, fear of a 
miscarriage of justice might induce the parties to make undue use of the plea that 
a claim is not arbitrable because involving the national honour and integrity. 
‘The possibility of such an abuse undoubtedly exists, and must continue to exist, unless 
the principle of Article V of the proposals is to be altogether abandoned. The fact 
was fully recognized in my despatch of the 11th April last, where it was suggested 
that the risks of improper refusals to arbitrate questions on the ground of their 
affecting the national honour or integrity would be reduced, perhaps minimized, if the 
decision in each case were left to the Legislature of each country. It cannot be 
necessary to now yeiterate the considerations there advanced in support of that 
suggestion. It is sufficient to refer to them, and to add that thus far no satisfactory 
answer to them has occurred to me, or has been indicated in any quarter. 

Lord Salisbury favours the practical exclusion of territorial claims from the 
category of proper arbitral subjects on two grounds. One is that the number of such 
claims is unknown, and that, if arbitration respecting them became obligatory, there 
would be danger of an exormomous multiplication of them. What grounds would 
exist for this apprehension were General Arbitration Treaties comprehending territorial 
claims universal and in force as between each civilized State and every other, it. is 
difficult to judge, and certainly need not now be considered. . A Treaty of that sort 
_ between Great Britain and the United States being the only thing now contemplated, 
it is not easy to imagine how its consummation can bring about the perils referred to. 
From what quarter may these numerous and speculative claims to territory be 
expected to come? Is the British Government likely to be preferring them against 
the United States, or the United States’ Government likely to be. preferring them 
against Great Britain? Certainly this objection to including territorial controversies 
within the scope of a General Arbitration Treaty between the United States and Great 
Britain may justly be regarded, if not as wholly groundless, as at least of a highly 
fanciful character. 

It is said in the next place that the rules of international law applicable to terri- 
torial controversies are not ascertained ; that it is uncertain both what sort of occupa- 
tion or control of territory is legally necessary to give a good title, and how long such 
occupation or control must continue; that the “projected procedure ”’ will be full of 
“surprises ;’ and that the modern doctrine of ‘“ Hinterland” is illustrative of the 
unsatisfactory condition of international law upon the subject under discussion. But 
it cannot be irrelevant to remark that “spheres of influence” and the theory or 
practice of the ‘‘ Hinterland” idea are things unknown to international law, 
and do not as yet rest upon any recognized principles of either international or 
municipal law. ‘They are new departures which certain great Kuropean Powers have 
found necessary and convenient in the course of their division among themselves of 
great tracts of the Continent of Africa, and which find their sanction solely in their 
reciprocal stipulations. ‘‘ Such Agreements,” declares a modern English writer on 
international law, ‘remove the causes of present disputes; but, if they are to stand 
the test of time, by what right will they stand? We hear much of a certain 
* Hinterland’ doctrine. “The accepted rule as to the area of territory affected by an 
act of occupation in a land of large extent has been that the crest of the watershed is 
the presumptive interior limit, while the flank boundaries are the limits of the land 
watered by the rivers debouching at the point of coast occupied. The extent of 
territory claimed in respect of an occupation on the coast has hitherto borne some 
reasonable ratio to the character of the occupation. But where is the limit to the 
‘Hinterland doctrine?’ Hither these international arrangements can avail as between 
the parties only and constitute no bar against the action of any intruding stranger, or 
might indeed is right.” , 

Without adopting this criticism and whether the ‘“‘ spheres of influence ’’ and the 
“ Hinterland”’ doctrines be or be not intrinsically sound and just, there can be no 
pretence that they apply to the American continents or to any boundary disputes that 
now exist there or may hereafter arise. Nor is it to be admitted that, so far as 
territorial disputes are likely to arise between Great Britain and the United States, the 
accepted principles of international law are not adequate to their intelligent and just 
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consideration and decision. For example, unless the Treaties looking to the 
harmonious partition of Africa have worked some change, the occupation which Is 
sufficient to give a State title to territory cannot be considered as undetermined. It 
must be open, exclusive, adverse, continuous, and under claim of right. It need not 
‘be acttial in the sense of involving the possessio pedis over the whole area claimed. 
The only possession required is such as is reasonable under all the circumstances—in 
view of the extent of territory claimed, its nature, and the uses to. which 1t 1s adapted 
and is put—while mere constructive occupation is kept within bounds by the doctrine 
of contiguity.. It seems to be thought that the international law governing territorial 
acquisition by a State through occupation is fatally defective because there 1s no fixed 
time during which occupation must continue. But it is obvious that there can be no 
such arbitrary time limit’ except through the concensus, agreement, or uniform usage of 
civilized States. It is equally obvious and much more important to note—that, even 
if it were feasible to establish such arbitrary period of prescription by international 
agreement, it would not be wise or expedient to do it. Each case should be left to 
depend upon its own facts. A State which in good faith colonizes as well as occupies, 
brings about large investments of capital and founds populous settlements, would 
justly be credited with a sufficient title in a much shorter space than a State whose 
possession was not marked by any such changes of status. Considerations of this 
nature induce the leading English authority on international law to declare that, 
on the one hand, it is “in the highest degree irrational to deny that prescription is 
a legitimate means of international acquisition ;’’ and that, on the other hand, it will 
‘‘be found both inexpedient and impracticable to attempt to define the exact period 
within which it can be said to have become established—or, in other words, to settle the 
precise limitation of time which gives validity to the title of national possessions.” _ 
Again, “The proofs of prescriptive possession are simple and few. They are 

principally publicity, continued occupation, absence of interruption (usurpatio), aided 
no doubt generally, both morally and legally speaking, by the employment of labour 
and capital upon the possession. by the new possessor during the period of silence, or 
the passiveness (inertia), or the absence of any attempt to exercise proprietary rights 
by the former possessor. ‘The period of time, as has been repeatedly said, cannot be 
fixed by international law between nations as it may be by private law between 
individuals: it must depend upon variable and varying circumstances ; but in all cases 
these proofs would be required.” 
| The. inherent justness of these observations, as well as Sir Robert Phillimore’s 
great weight as authority, seems to show satisfactorily that the condition of inter- 
national law fails to furnish any imperative reasons for excluding boundary contro- 
versies from the scope of General Treaties of Arbitration. If that be true of civilized 
States generally, a fortiori must it be true of the two great English-speaking nations. 
As they have not merely political institutions but systems of jurisprudence identical 
in their origin and in the fundamental ideas underlying them, as the law of real 
property in each is but a growth from the same parent stem, it is not easy to believe 
that a Tribunal, composed of Judges cf the Supreme Court of each, even if a 
foreign jurist were to act as umpire, could produce any flagrant miscarriages of 
justice. | | ) 
“Lord Salisbury puts the supposed. case of a territorial controversy, involving 
multitudes of people whose prospects may be darkened and whose lives may be 
embittered by its pendency and its decision. The possibility of such a case arising — 
may be conceded; but that possibility can hardly be deemed a valid objection to av 
scheme of general arbitration which is qualified by the proviso that either party may’ — 
decline to arbitrate a dispute which in its judgment affects the national honour or~ 
integrity. The proviso is aimed at just such a possibility, and enables it to be dealt 
with as circumstances may require. The plan of Lord Salisbury in view of such a 
possibility is, that all the forms and ceremonies of arbitration should be gone through 
with, but with liberty to either party to reject the Award, if the award is not to its 
liking. It is respectfully submitted that a proceeding of that sort must have a 
tendency to bring all arbitration into contempt; that each party to a dispute should 
decide to abide by an Award. before entering into arbitration, or should decide 
not to enter into it at all, but, once entering into it, should be irrevocably bound. | 

~ ~The foregoing observations seem to cover such of the suggestions of Lord Salis- 
bury’s despatch of the 18th, May last as have not already been touched upon. in 
previous correspondence. By the original proposals of Lord Salisbury, contained in 
the despatch of the 5th March last, a protested award is to be void unless sustained 
by the Appellate Tribunal of six Judges by a vote of five to one. He has since 


29 


suggested that such protested award may be allowed to stand unless a Tribunal of five 
Supreme Court Judges of the protesting country shall set it aside for some errov of 

fact or some crror in law. Without committing myself on the point, it occurs to me 
as worthy of consideration whether the original proposals might not be so varied 
that the protested award should stand unless set aside by the Appellate Tribunal by 
the specified majority. Such a change would go far in the direction of removing that 
want of finality to the proceedings, which, as has been urged in previous despatches, is 
the great objection to the original proposals, 

‘T have the honour to requéast that you will lay the foregoing before Lord Salisbury 
at your early convenience, furnishing him, should he so desire, with a copy which is 
herewith inclosed for that purpose, 

I have, &c. 
(Signed) RICHARD OLNEY. 
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